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Case :- APPLICATION U/S 482 No. - 562 of 2025

Applicant :- Shashi Kant Bajpai

Opposite Party :- State Of U.P. Thru. Its Home Secy. Lko. And
Another

Counsel for Applicant :- Prabhat Kumar

Counsel for Opposite Party :- G.A.

Hon'ble Saurabh Lavania.J.

1. Heard Sri Prabhat Kumar, learned counsel for the applicant, learned
State counsel for the opposite party and perused the record.

2. Present application has been filed for the following main reliefs:-

"Wherefore, it is respectfully prayed that this
Hon'ble Court may kindly be pleased to set-aside order
dated 10.12.2024 passed by Additional District and
Sessions Judge Court No.5, Lucknow in Session Trial
No.938 of 2018, arising out of case Crime No. 213 of
2018, under Sections 498-A, 304-B, 328, 504 & 506
LP.C. and Section 3/4 D.P. Act, Police Station-
Aashiana, District Lucknow (State vs. Shashikant

Bajpai) and direct the court below to make compliance
of the order dated 25.01.2019, 06.02.2019, 20.02.2019

and 03.03.2020 and decide the discharge application
thereafter."
3. The facts, in short, which are necessary for disposal of present
application, are as under:

(1) The marriage of applicant and deceased was solemnized on
23.02.2014 according to Hindu rites and rituals. Out of the wedlock of
applicant and deceased, a female child was born on 03 October, 2015.

(i1) As per the case of prosecution, the deceased died on 13 April,
2018 in the premises of the applicant. Thus, the deceased expired
within a period of seven years of marriage. Therefore on written
complaint an FIR registered as Case Crime No. 213 of 2018 under
Sections 498-A, 304-B, 328, 504 & 506 I.P.C. and Section 3/4 D.P.
Act, was lodged at Police Station Aashiana, District Lucknow.



(i11)) According to the postmortem report, the cause of death is
Asphyxia due to antemortem hanging. The postmortem report also
indicates that Viscera was preserved for chemical examination vide
Viscera N0.309/2018.

(iv) During investigation, Investigating Officer (In short 1.O.) found
suicide note as appears from the Annexure No.5 to the present
application and this suicide note was sent to Forensic Science
Laboratory, Lucknow.

(v) The 1.O. after completing of investigation filed the chargesheet.

(vi) After taking note of the evidence available on record the
Magistrate took cognizance on 21.08.2018, and thereafter, the matter
was committed to the court of Sessions on 19.09.2018 where it was
registered as Sessions Trial No.938 of 2018.

(vii) At the stage of framing charge an application was preferred from
the side of defence on 10.12.2018 for summoning call details report
related to mobile No0s.9336449352 & 7985694025. The contents of
application are extracted herein under:

"3TfAYRR T T frae & -

1. I8 f& IRRg ge1 e - 13.04.2018 &1 AMIH &
TS H0- 933649352 T 7985694025 F Dict STt TAT AMBA T
St & o1 Aeer foRTeT DT a1 s fafSa get off ot R 989
g & flU araeas 2|

3rd: W1k & 1 weafeaa gfel @1 areer faar 9, o a8
SIRRh AT <RI & T SUred ax|"

(viii) At this stage, it would be apt to indicate that as per the settled

principle of law, at the stage of framing of charge/discharge, the
evidence submitted by the I. O. can only be considered and the call
details report was not the part of report submitted by the Investigating
Officer.

(ix) On pointing out the discrepancies related to the F.S.L. report,
supplementary chargesheet etc. while pressing the aforesaid
application by the counsel for the accused-applicant of the Presiding
Officer was of the view that a letter be sent to Commissioner of
Police, Lucknow and 1. O. of the case and ACP Cantt. be called for
and therefore passed the following order on 03.03.2020; which is as
under:

"Part argument heard on behalf of accused.

During course of argument certain discrepancies viz. FSL report,
supplementary chargesheet etc. have been pointed out by the
learned counsel for the accused. A letter be issued to worthy C.P./



Lucnknow and 10 of this case and ACP, P.S. Cantt. be called for
NDOM.

Put up for remaining arguments on 12.03.2020."

(x) Thereafter, on the administrative side the then Presiding Officer on
03.03.2020 written a letter to the Commissioner of Police, Lucknow.
The purpose of passing of order dated 03.03.2020 is apparent from the
letter dated 03.03.2020 which is extracted herein under:

" The present case is pending trial in this court. The case
pertains to year 2018. Charges could not be framed in this case
due to want of F.S.L. report. After filing the charge sheet, the
Investigating Officer had not intimated this Court about the
status of F.S.L. report till date.

Perusal of the record reveals that the investigation qua
co-accused Satyam Bajpai is pending since last two years, the
status of co-accused Satyam Bajpai is not clear. Perusal of the
report also reveals that on 10.12.2018 an application had been
moved by the learned counsel for the accused for providing call
details report, mobile location of accused Shashi Kant Bajpai,
and C.C.T'V. footage of the relevant time and place to argue this
case. The learned counsel for the accused has submitted that
Investigating Officer had been summoned on this application.
However, 1.0. had not reported to the Court till date for proper
disposal of the aforesaid application of the accused. The nature
of documents which have been sought are perishable in nature
and any undue delay may cause prejudice to the accused. It is
lackadaisical approach of the investigating agency that
investigation in such case is pending since last two years for co-
accused and F.S.L. report has not been filed and even 1.0. had
not reported to this Court for proper disposal of the application
of the accused dated 10.12.2018.

Investigating Olfficer of this case and A.C.P. Police
Station Cantt. may kindly be directed to appear before the Court
on 12.03.2020 without fail and to apprise and explain about the
latches in this matter for proper adjudication of the case."

(xi) From the above quoted letter dated 03.03.2020, it is apparent that
Police Officers were called upon by the Presiding Officer, to explain
about the latches related to the investigation including the filing of
FSL report.

(xi1) The second letter of the then Presiding Officer dated 12.03.2020
also indicates the aforesaid. The letter dated 12.03.2020 1s extracted
herein under:

"The present case is pending trial in this court. By the
letter dated 03.03.2020 the Investigating Olfficer of this case and
A.C.P, Police Station Cantt. was directed to appear before this
Court to apprise and explain about the latches in this matter and
case is fixed for today.

But surprisingly the above 1.0. did not appear today before
Court and a report has been submitted by the Reader of the office



of A.C.P, Police Station Cantt. that I .0O. is busy in auction
proceedings in circle, held by Bank so unable to appear before the
court and another date may be fixed. It is noteworthy to say that
the above matter relates to dowry death which is serious matter.

Therefore, keeping this fact Investigating Olfficer of this
case and A.C.P. police station Cantt. may kindly be directed to
appear before the Court on 20.03.2020 to apprise and explain
about the latches in this matter for proper adjudication of an
application dated 10.12.2018 of the accused."

(xiii) At this stage, it is to be noted that the instant case related to

death of a female was committed to the court of sessions on
19.09.2018 and till date the same is at the stage of framing of charge.

(xiv) The accused at the stage of framing of charge preferred an
application dated 25.02.2022 praying therein regarding disposal of the
application dated 10.12.2018 and also making compliance of the order
dated 06.02.2019, which ought to be indicated as order dated
25.01.2019 passed on the application of the order dated 10.12.2018,
whereby the Investigating Officer (in short 1.O.) was summoned and
thereafter the above indicated letters were sent by the then Presiding
Officer. The contents of the application are extracted herein under:

& A R faaT T e {6 Ho RRery & ITeeT oA 6-2-19
T IgUTe AT 1 AR & U1 U I gR1-227 S0
TfohaT HfedT T FARUT {5 ST &1 puT &6 Y|

I8 o 1A & W ux A 10-12-18 &1 FaRYT 7 foban
™ A S A A8 e 9 iR S¥ U afd grft 3R
T TS BT ABR e gRmi”

(xv) The trial court, based upon the material on record, passed the
impugned order dated 10.12.2024, the relevant portion of the same
reads as under:

"THATEE o 3faaih § fafed Biar 8 fb JosToHo 213/18 3icHid
gRT 4987, 304 81,323,504, 506 HlogoHo g URI 3/4 Sloto
TFe & Al | [Ggae SR 918 [aemT sifugwh erfeer ams
ufd & fog STRIYU T T3 T deim |8 SIfER[H I SieTed
INIUS AR, T APacT FoT A, DI IR H HiHAT T8
uRfY Tt qAT 8 AMHIHTT FIH dolUg T SHeA dous B
foReg fadamT yafeld 89 &1 I8 BT Tl S IRY U R
e g =a1fie Afvto TRaTS gRT fiHT® 21.8.2018 &I T
forar a1 qur qg =fe AfSo g fAHiE 19.9.2018 @
U 1 T GYe ol i AFHT § - GRT YAEel! Pl
{7 10.12.2018 &1 UTRA <Y & GRT Yoglovo PIE Fo 5 &
T H TAFINRT IR 7 771 g=rEet & aRefiem & fafdd
g1 8 fb i 6.2.2019 & TIRA ey 7 dedlet fIgm
o SrfeR a1 I8 SfafEa & 1 & & " geR a=mn




T S Afderd BIoR| WAEe A 20.2.2019 @,
3030 Terd Bll" Ith e & i I fafed B & b
deeptei fage dioRf= JfgeRt gRT ST =g1iie AfeTss @
TRINT =] BU HRAN AR WR 3T UIRd fobarm 1T &1 STel o Ih
31T & SIUTE &b dad SAHYh B GRT TFdd I
f&Aifa 25.5.2022 @1 Gy 8, BfYd FARE Alc g SRS
el g 3 N HRIRT HI& FATT D TR IR TR B Bl HRR
3T9GTh & U Sucled &M | THIISH uef g1 face T Aralt &
AR TR Igd fohd ST ot g9 H g uef ol TR foiRg R S
fagall & Teg d T U8 7 @1 @R Iueled &I
T TaeRY GRT Id 3TeT H S fbar T 8 b g
SRT iAo foHifdha 25.5.2022 H ) T U 10 Bl A
& folg Fed < & f ™ €1 I8 fafd a1 wenfia g 8 fo
ST & TR R/ ST U & SRR & TR IR IR
1 AMIIISH H1&T & MR W ATRIH Dl T2 8T It 89 AT
Ry 89 & ey H ey Fepter Bidm 81 39 WR R <o’
P IHY Y& P A& BT IR0 HRA Bl SATNDR T8l 8| =R
GRT 39 TR R [Gdge ¥ el TR & ReT g e AT eTd
o ST 1 1 ST 18T 21 3l e & R H 1Ry
QBT FTOIUS GRT IR MTHYH i 25.5.2022 FetdH
M & BRGNS 5 51 a1 21"

4. In the aforesaid facts and circumstances of the case, the instant

application has been filed before this Court.

5. Impeaching the impugned order dated 10.12.2024, Sri Prabhat
Kumar, learned counsel for the applicant submitted as under:

(1) The presence of 1.0. in view of earlier Presiding Officer was
necessary for framing of charges and as such the trial court committed
an error of law in rejecting the application, which was filed with a
prayer to summon [.O. in terms of the order dated 25.01.2019,

(i1) The suicide note, CCTV footage and other documents are also
relevant for framing of charge.

(i11) The suicide note would be relevant for coming to the conclusion
as to whether the offence under Section 304-B IPC would be attracted
or under Section 306 IPC would be attracted.

(iv) The observation in the impugned order dated 10.12.2024 which
are to the effect that the earlier Presiding Officer passed the order
without application of mind are not proper.

6. Sri Ajay Kumar Srivastava, learned AGA opposed the instant
application that impugned order is just and proper as the presence of
I.O. at the stage of framing of charge is not required as per law:

7. Considered the aforesaid and perused the record.



8. Upon due consideration of the aforesaid facts and circumstances of
the case and also material available on record, this Court finds no
force in the instant application. It 1is for the following
fact(s)/reason(s):-

(1) The presence of 10 is not required at the stage of framing of
charge.

(i1)) The Police Officer/ 1.0. was called upon only to explain the
latches in the investigation and also for the reason that FSL Report
could not be filed before the trial court, which is apparent from the
letter(s) dated 03.03.2020 and 12.03.2020 of the Presiding Officer. In
this view of the matter, the trial court, vide order impugned, has not
committed any error of law in not summoning the 1.O..

(i11)) From the evidence available at this stage of the proceedings
before the trial court, it is apparent that (a) the deceased was in the
premises of the applicant, (b) the death was within the period of seven
years from the date of marriage i.e. on 23.02.20214 and (c) the death
was unnatural. Thus, presumption would be against the applicant and
based upon the material available on record, the charges under
Sections 498-A & 304-B IPC can be framed.

(iv) Based upon the evidence adduced by the prosecution including
the FSL report, if the trial court finds that the offence under Section
304-B IPC is not made out then the trial court would certainly either
acquit the applicant or punish the applicant for the offence under
Section 306 IPC.

(v) The charges have to be framed only on the basis of the evidence
collected during investigation and submitted by the 10 alongwith
report/charge sheet.

(vi) The charge sheet has not been filed before this Court though
ought to be filed to ascertain as to whether some evidence is available
or not and in absence of the same, the adverse inference shall be
drawn against the applicant.

9. For the forgoing reasons, the instant application is hereby
dismissed. Cost made easy.

10. Before parting it would be apt to indicate that "It is well settled
principle/proposition of law that a coordinate Bench cannot comment
upon the discretion exercise or judgment rendered by the another
coordinate Bench of the same strength" and in this view of the matter
the observations made in the impugned order against earlier Presiding



Officer are hereby expunged and the Presiding Officer who has passed
the impugned order is cautioned in this regard.

Order Date :- 23.1.2025
Reena/-

Digitally signed by :-

REENA KANNAUJIYA

High Court of Judicature at Allahabad,
Lucknow Bench



