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³CR´ 
 

O R D E R 

³A medical pracWiWioner faced ZiWh an emergenc\ ordinaril\ WrieV hiV 

beVW Wo redeem Whe paWienW oXW of hiV VXffering. He doeV noW gain an\Whing 

b\ acWing ZiWh negligence or b\ omiWWing Wo do an acW. ObYioXVl\, Wherefore, 

iW Zill be for Whe complainanW Wo clearl\ make oXW a caVe of negligence 

before a medical pracWiWioner iV charged ZiWh or proceeded againVW 

criminall\. A VXrgeon ZiWh Vhak\ handV Xnder fear of legal acWion cannoW 

perform a VXcceVVfXl operaWion and a qXiYering ph\Vician cannoW 

adminiVWer Whe end-doVe of medicine Wo hiV paWienW. 

 If Whe handV be Wrembling ZiWh Whe dangling fear of facing a 

criminal proVecXWion in Whe eYenW of failXre for ZhaWeYer reaVon ² ZheWher 

aWWribXWable Wo himVelf or noW, neiWher can a VXrgeon VXcceVVfXll\ Zield hiV 

life-VaYing Vcalpel Wo perform an eVVenWial VXrger\, nor can a ph\Vician 

VXcceVVfXll\ adminiVWer Whe life-VaYing doVe of medicine. DiVcreWion being 

Whe beWWer parW of YaloXr, a medical profeVVional ZoXld feel beWWer adYiVed 

Wo leaYe a Werminal paWienW Wo hiV oZn faWe in Whe caVe of emergenc\ Zhere 

Whe chance of VXcceVV ma\ be 10% (or Vo), raWher Whan Waking Whe riVk of 

making a laVW diWch efforW WoZardV VaYing Whe VXbjecW and facing a criminal 

proVecXWion if hiV efforW failV. SXch WimidiW\ forced Xpon a docWor ZoXld be a 

diVVerYice Wo VocieW\.́   (JDFRE MDWKHZ Y. SWDWH RI PXQMDE (2005) 6 

SCC 1) 

 
2. The Hon¶ble SXpreme CoXrW had VpelW oXW Whe aboYe ZordV 

of caXWion Wo VenViWiVe Whe Trial CoXrWV aboXW Whe need Wo be e[Wremel\ 

diligenW Zhile dealing ZiWh caVeV of medical negligence Zherein DocWorV 

are booked for Whe commiVVion of offence Xnder SecWion 304A Indian 
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Penal Code, 1860 (in VhorW, µIPC¶)  for Whe deaWh of Whe paWienWV WreaWed 

b\ Whem.  The general pV\che of Whe VocieW\ aW large iV WhaW aVperVionV 

are caVW aboXW Whe negligence of Whe DocWorV and oWher medical 

perVonnel ZheneYer a paWienW WreaWed b\ Whem meeWV ZiWh XnWimel\ 

deaWh.  IW iV reall\ XnforWXnaWe WhaW Whe Wendenc\ Wo blame Whe DocWor 

for Whe deaWh of Whe paWienW, noWZiWhVWanding Whe facW WhaW iW ZaV 

ineYiWable in Whe naWXre of Whe ailmenW VXffered b\ him, iV far high Zhen 

compared ZiWh Whe graWiWXde VhoZn Wo a medical profeVVional for VaYing 

Whe life of a paWienW. ThiV doeV noW mean WhaW Whe mighW\ handV of laZ 

Vhall alZa\V remain Wied ZheneYer a complainW VproXWV Xp aboXW raVh 

and negligenW condXcW of a medical profeVVional. All WhaW iV inWended Wo 

be conYe\ed iV WhaW Whe aXWhoriWieV concerned Vhall noW be VZa\ed aZa\ 

b\ Whe predilecWionV of aggrieYed perVonV ZhoVe mindV, dXe Wo 

deVperaWion, Wend Wo find faXlW ZiWh Whe XnVXcceVVfXl medical 

pracWiWioner Zho VWriYed hard Wo VaYe Whe life of hiV paWienW.  

3. Here iV a caVe Zhere Whe peWiWioner, a VpecialiVW DocWor and 

ConVXlWanW GaVWroenWerologiVW of a priYaWe hoVpiWal aW ErnakXlam, haV 

been booked b\ Whe ErnakXlam ToZn NorWh Police for Whe commiVVion 
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of offence Xnder SecWion 304A IPC for Whe deaWh of hiV paWienW dXe Wo 

renal complicaWionV.   

4. The facWV of Whe caVe, in conVpecWXV, are aV folloZV: 

One PraYeen, a 29 \ear old \oXWh, had Xndergone kidne\ 

WranVplanW aW a priYaWe hoVpiWal in Kochi on 12.07.2011. AfWer aboXW 

10 monWhV, he ZaV again admiWWed aW Whe Vame hoVpiWal on 

14.05.2012 for abdominal pain and YomiWing aV a reVXlW of 

inWeVWinal complainWV.  The peWiWioner, Zho ZaV aWWached Wo Whe 

GaVWroenWerolog\ DeparWmenW of Whe hoVpiWal dXring WhaW Wime, had 

Whe occaVion Wo WreaW him for Whe Vaid ailmenW. He ZaV alVo 

VXbjecWed Wo dail\ moniWoring b\ Whe NephrologiVW of WhaW hoVpiWal 

in YieZ of Whe kidne\ WranVplanW done on Whe Vame hoVpiWal monWhV 

before.  AfWer VXcceVVfXl medical managemenW of Whe inWeVWinal 

complainW, on 25.05.2012, PraYeen ZaV adYiVed diVcharge VXbjecW 

Wo reYieZ b\ Whe Nephrolog\ DeparWmenW. AW aboXW 12:00 midnighW 

in Whe inWerYening nighW beWZeen 25.05.2012 and 26.05.2012, Whe 

paWienW complained aboXW breaWhleVVneVV. The dXW\ NXrVe 

adminiVWered o[\gen and reWXrned Va\ing WhaW Where iV VXfficienW 

o[\gen VaWXraWion in hiV blood.  BXW, Whe complainW VXbViVWed, and 

Whe paWienW deYeloped feYer and YomiWing ZiWhin a feZ hoXrV. 

When Whe moWher of Whe paWienW, Zho ZaV aWWending him, again 

complained, Whe dXW\ NXrVe made a Welephone call Wo Whe 

peWiWioner aW aboXW 4:30 a.m., on 26.05.2012, Zhile Whe peWiWioner 

ZaV aW hiV reVidence.  Upon inWeracWion ZiWh Whe dXW\ NXrVe aboXW 
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Whe V\mpWomV and oWher YiWal VWaWiVWicV of Whe paWienW oYer 

Welephone, Whe peWiWioner adYiVed Wo adminiVWer cerWain medicineV 

for Whe feYer and YomiWing, and alVo preVcribed Wo condXcW blood 

and Xrine WeVWV Wo aVcerWain Whe caXVe of VXdden illneVV. B\ aboXW 

8:00 a.m., on 26.05.2012, Whe paWienW ZaV VhifWed Wo  Nephrolog\ 

InWenViYe Care UniW (NICU) afWer Whe e[aminaWion b\ a 

NephrologiVW. He ZaV WreaWed aW NICU Will 2:00 p.m., on 27.05.2012 

Zhen he breaWhed hiV laVW dXe Wo renal complicaWionV. The 

poVWmorWem e[aminaWion of Whe paWienW ZaV noW done, preVXmabl\ 

dXe Wo Whe reaVon WhaW Whe deaWh of Whe paWienW ZaV Whe naWXral 

conVeqXence of Whe VerioXV renal iVVXeV VXffered b\ him.  The 

allegaWion againVW Whe peWiWioner iV WhaW hiV acW of adminiVWering 

WreaWmenW oYer Welephone, inVWead of direcWing Whe dXW\ NXrVe Wo 

arrange e[aminaWion of Whe paWienW b\ a NephrologiVW, had reVXlWed 

in Whe deaWh of WhaW paWienW dXe Wo renal complicaWionV, afWer aboXW 

34 hoXrV.   

5. A complainW VXbmiWWed b\ Whe faWher of Whe paWienW  before 

Whe Chief MiniVWer of Kerala, aWWribXWing medical negligence for Whe 

deaWh of Whe paWienW, ZaV forZarded Wo Whe DiVWricW Police Chief, 

ErnakXlam, for appropriaWe acWion.  AV per direcWionV from Whe Office of 

Whe DiVWricW Police Chief, Whe ErnakXlam ToZn NorWh Police regiVWered 

Crime No.432/2013 Xnder SecWionV 304 & 34 IPC menWioning Whe 

VXVpecW/accXVed aV µWhe DocWor and NXrVe aW Whe Wime on dXW\¶ aW WhaW 
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hoVpiWal.  LaWer on Whe maWWer ZaV referred Wo Whe E[perW Panel 

conVWiWXWed Xnder CircXlar MemorandXm No.73304/SSB3/2007/Home 

daWed 16.06.2008 Zhich preVcribed Whe procedXreV Wo be folloZed afWer 

regiVWraWion of an\ caVe againVW DocWorV in GoYernmenW and PriYaWe 

SerYice, for criminal negligence.  The E[perW Panel Zhich conViVWed of 

Whree medical officerV inclXding Whe DiVWricW Medical Officer, and alVo Whe 

DiVWricW GoYernmenW Pleader, anal\Ved Whe caVe in deWail and arriYed aW 

Whe finding WhaW Whe paWienW appeared Wo haYe been giYen reaVonable 

medical and nXrVing care.  DiVVaWiVfied ZiWh Whe aboYe reporW of Whe 

E[perW Panel, Whe InYeVWigaWing Officer obWained  e[perW opinion from Dr 

K.R. Vija\akXmar and Dr Jacob George, ProfeVVorV and HeadV of 

DeparWmenW of GaVWroenWerolog\ and Nephrolog\, reVpecWiYel\ of 

GoYernmenW Medical College, ThirXYananWhapXram.  The aboYe e[perWV 

gaYe Whe opinion WhaW Whe WreaWmenW giYen Wo Whe paWienW dXring Whe 

period 00.00 hoXrV from 25.05.2012 Wo 08:00 a.m., on 26.05.2012 iV 

Whe XVXal managemenW giYen Xnder Whe circXmVWanceV, and iW appeared 

Wo be reaVonable and VXfficienW.  IW ZaV fXrWher VWaWed in Whe aboYe 

reporW WhaW iW ZaV Xnlikel\ WhaW VhifWing of Whe paWienW aW 02:30 a.m. on 

26.05.2012 Wo Whe ICU ZoXld haYe VaYed Whe life of WhaW paWienW.  Again, 
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haYing been noW VaWiVfied b\ Whe reporW of Whe WZo e[perWV of 

GoYernmenW Medical College HoVpiWal, ThirXYananWhapXram, Whe 

InYeVWigaWing Officer VoXghW Whe inWerYenWion of Whe SWaWe LeYel Ape[ 

Bod\ proYided Xnder Whe CircXlar MemorandXm ciWed aboYe, Wo conVider 

Whe caVe and Wo VXbmiW iWV YieZV on Whe medical negligence aWWribXWed 

Xpon Whe WreaWmenW of WhaW paWienW. The SWaWe LeYel Ape[ Bod\  

conViVWing of DirecWor of HealWh SerYiceV, DirecWor General of 

ProVecXWion, DirecWor of Medical EdXcaWion and AddiWional DirecWor of 

HealWh SerYiceV (Vigilance), foXnd faXlW ZiWh Whe peWiWioner herein and 

direcWed inYeVWigaWion againVW him on Whe charge of criminal negligence, 

for Whe folloZing reaVonV: 

(i) The peWiWioner did noW aWWend Whe paWienW for XrgenW direcW 
eYalXaWion in VpiWe of Whe call from Whe dXW\ NXrVe aboXW Whe 
illneVV of Whe paWienW. 

(ii) DeVpiWe haYing been aZare of Whe facW WhaW Whe paWienW had 
Xndergone renal WranVplanW VXrger\, Whe peWiWioner did noW 
refer Whe caVe Wo a NephrologiVW inVWead of adminiVWering 
WreaWmenW oYer Welephone.   

(iii) B\ Whe aboYe omiVVion, Whe peWiWioner failed Wo do VomeWhing 
Zhich in Whe giYen facWV and circXmVWanceV of Whe caVe, no 
medical profeVVional in hiV ordinar\ VenVe and prXdence 
ZoXld haYe omiWWed Wo do.  
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 6. On Whe baViV of Whe aforeVaid reporW of Whe SWaWe LeYel Ape[ 

Bod\, Whe InYeVWigaWing Officer conclXded Whe inYeVWigaWion and laid Whe 

final reporW againVW Whe peWiWioner, alleging Whe commiVVion of offence 

Xnder SecWion 304A IPC. The learned AddiWional Chief JXdicial 

MagiVWraWe, ErnakXlam, Wook cogni]ance of Whe offence and iVVXed 

VXmmonV Wo Whe peWiWioner Wo anVZer Whe charge Xnder Whe aforeVaid 

SecWion.    

7. In Whe preVenW peWiWion,  Whe peWiWioner ZoXld conWend WhaW 

Whe conWinXaWion of Whe proceedingV againVW him baVed on Whe final 

reporW filed b\ Whe InYeVWigaWing Officer, iV an abXVe of proceVV of coXrW, 

Vince Where iV no maWerial Wo implicaWe Whe peWiWioner in Whe crime.  For 

Whe aboYe reaVon, Whe peWiWioner VeekV Wo qXaVh Whe final reporW and Whe 

fXrWher proceedingV iniWiaWed againVW him in C.C. No.174/2018 on Whe 

fileV of Whe AddiWional Chief JXdicial MagiVWraWe CoXrW, ErnakXlam.    

8. Heard Whe learned coXnVel for Whe peWiWioner and Whe learned 

PXblic ProVecXWor repreVenWing Whe SWaWe of Kerala. 

9. AV alread\ VWaWed aboYe, criminal negligence coming Xnder 

Whe pXrYieZ of SecWion 304A IPC iV aWWribXWed Wo Whe peWiWioner for Whe 

WreaWmenW adminiVWered oYer Welephone Xpon Whe deceaVed aW 04:30 

http://c.c.no


 2025:.E5:33952 
CUO.0.C.1R.5692/2018 
 

-:9:- 
 
 

a.m., on 26.05.2012 aW a Wime Zhen Whe deceaVed deYeloped VXdden 

breaWhleVVneVV and feYer, Zhile remaining Xnder Whe e[pecWaWion of 

diVcharge from Whe hoVpiWal afWer Whe cXre of hiV inWeVWinal complainWV.  

IW iV perWinenW Wo noWe WhaW Whe paWienW ZaV adYiVed diVcharge afWer 

VXcceVVfXl medical managemenW of Whe inWeVWinal complainW for Zhich he 

goW admiWWed in Whe hoVpiWal on 14.05.2012. The VWaWemenW giYen b\ Whe 

faWher of Whe deceaVed (CW1) Wo Whe InYeVWigaWing Officer Xnder SecWion 

161 Cr.PC, ZoXld reYeal WhaW  hiV Von ZaV being e[amined on a dail\ 

baViV b\ Whe DocWorV of Nephrolog\ and GaVWroenWerolog\ DeparWmenWV, 

and WhaW Whe DocWorV of boWh Whe aboYe XniWV had inWimaWed WhaW he 

ZoXld be diVcharged on 26.05.2012 Vince Whe ailmenW haV been cXred.  

IW iV aW VXch a VWage WhaW Whe paWienW deYeloped complicaWionV of 

breaWhleVVneVV, feYer and YomiWing, paVW midnighW of Whe inWerYening 

nighW beWZeen 25.05.2012 and 26.05.2012.  AdmiWWedl\, Whe peWiWioner 

ZaV noW eYen haYing µon-call dXW\¶ aW WhaW Wime, and he ZaV enjo\ing a 

leiVXre nighW aW hiV home Zhen he receiYed Whe Welephone call of Whe 

dXW\ NXrVe. TrXe WhaW Whe peWiWioner had been adminiVWering WreaWmenW 

Wo WhaW paWienW aW WhaW hoVpiWal for Whe GaVWroenWerological complainW 

VXffered b\ him, and WhaW mighW be Whe reaVon Zh\ Whe dXW\ NXrVe 

http://cr.pc
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VoXghW hiV adYice oYer Welephone inVWead of alerWing Whe dXW\ DocWor, 

caVXalW\ DocWor or Whe DocWor aVVigned ZiWh on-call dXW\ dXring WhaW 

nighW.  ThXV, Whe perWinenW iVVXe Wo be looked inWo iV ZheWher Whe 

condXcW of Whe peWiWioner preVcribing Vome medicine oYer Welephone and 

direcWing Whe laboraWor\ anal\ViV of blood and Xrine of Whe paWienW, 

inVWead of reqXiring Whe dXW\ NXrVe Wo arrange e[aminaWion of Whe 

paWienW b\ Whe NephrologiVW, ZoXld amoXnW Wo criminal negligence Wo 

faVWen him ZiWh Whe cXlpabiliW\ Xnder SecWion 304A IPC.    

10. In WhiV conWe[W, iW iV perWinenW Wo noWe WhaW Whe maWerialV on 

record, inclXding Whe VWaWemenW giYen b\ Whe moWher of Whe deceaVed Wo 

Whe SWaWe LeYel E[perW Panel ZoXld reYeal WhaW Whe paWienW had idenWical 

complainW on 21.05.2012, Zhich ZaV medicall\ managed b\ Whe 

peWiWioner b\ adminiVWering medicineV. EYen WhereafWer, Whe paWienW ZaV 

admiWWedl\ being e[amined on a dail\ baViV b\ Whe NephrologiVW, and 

WhaW he ZaV adYiVed diVcharge b\ 26.05.2012 Vince Whe Ph\VicianV from 

Whe Nephrolog\ and GaVWroenWerolog\ DeparWmenWV foXnd WhaW Whe 

paWienW had recoYered from hiV illneVV.  IW iV aW VXch a VWage WhaW Whe 

Xne[pecWed eYenWXaliW\ deYeloped paVW Whe midnighW of 25.05.2012, 

Zhich prompWed Whe dXW\ NXrVe Wo make a Welephone call Wo Whe 
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peWiWioner aW 04:30 a.m., on 26.05.2012.  The coXrVe adopWed b\ Whe 

peWiWioner preVcribing cerWain medicineV for Whe Vame illneVV of Whe 

paWienW Zhich he had medicall\ managed on 21.05.2012, and alVo 

direcWing Whe laboraWor\ eYalXaWion for aVcerWaining renal complicaWionV, 

haV noW been foXnd Wo be Zrong b\ an\ of Whe memberV of Whe E[perW 

Panel.  IW iV perWinenW Wo noWe WhaW Dr Jacob George, ProfeVVor and Head 

of Nephrolog\ DeparWmenW of GoYernmenW Medical College, 

ThirXYananWhapXram, VWaWed before Whe SWaWe LeYel Ape[ Bod\, in 

XneqXiYocal WermV, WhaW eYen he ZoXld haYe adminiVWered Whe Vame 

WreaWmenW Wo WhaW paWienW aV done b\ Whe peWiWioner aW Whe releYanW Wime. 

ThXV, iW iV noW poVVible Wo Va\ WhaW Whe peWiWioner had adminiVWered an\ 

WreaWmenW Xpon Whe paWienW Zhich precipiWaWed hiV deaWh afWer aboXW 34 

hoXrV of WreaWmenW in NICU.  IW iV WrXe WhaW giYing a direcWion Wo Whe dXW\ 

NXrVe Wo geW Whe paWienW e[amined b\ a NephrologiVW, ZaV one of Whe 

opWionV Zhich Whe peWiWioner coXld haYe done Zhen he ZaV Zoken Xp aW 

Whe daZn of 26.05.2012 b\ Whe dXW\ NXrVe b\ her Welephone call. ThaW 

ZoXld haYe been Whe moVW conYenienW Za\ Zhich ZaV open Wo Whe 

peWiWioner Wo be adopWed, Wo aYoid VXch diVWXrbing callV dXring hiV 

leiVXre hoXrV. SWill he adYiVed Vome medicineV Wo aVVXage Whe VXfferingV 
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of Whe paWienW, and preVcribed laboraWor\ WeVWV Wo deWecW Whe caXVe of 

illneVV, preVXmabl\ Wo aYoid fXrWher dela\ in adminiVWering Whe proper 

WreaWmenW b\ Whe DeparWmenW concerned.  B\ no VWreWch of imaginaWion, 

iW coXld be Vaid WhaW Whe aboYe coXrVe adopWed b\ Whe peWiWioner ZoXld 

amoXnW Wo an acW of criminal negligence coming ZiWhin Whe pXrYieZ of 

SecWion 304A IPC.  IW ma\ be WrXe WhaW Whe failXre Wo haYe Whe paWienW 

e[amined b\ a DocWor dXring Whe period of aboXW 08:00 hoXrV paVW Whe 

midnighW of 25.05.2012, ma\ giYe riVe Wo ciYil liabiliW\ for negligence on 

Whe parW of Whe hoVpiWal concerned.  BXW, aV far aV Whe peWiWioner iV 

concerned, Whe Za\ in Zhich he acWed aW 04:30 a.m., on 26.05.2012, 

Zhen called and inWimaWed oYer Welephone b\ Whe dXW\ NXrVe concerned 

aboXW Whe medical complicaWionV of Whe deceaVed, cannoW be claVVified 

aV criminal negligence coming ZiWhin Whe pXrYieZ of SecWion 304A IPC.      

11. The definiWion and concepW of medical negligence in almoVW 

all jXdicial precedenWV, haV goW iWV baViV in Whe laZ laid doZn in BRODP 

Y. FULHUQ HRVSLWDO MDQDJHPHQW CRPPLWWHH >(1957) 1 :.L.R. 

582@ Zherein iW haV been held aV folloZV: 

³Where \oX geW a ViWXaWion Zhich inYolYeV Whe XVe of Vome Vpecial Vkill or 

compeWence, When Whe WeVW aV Wo ZheWher Where haV been negligence or 

noW iV noW Whe WeVW of Whe man on Whe Wop of a Clapham omnibXV, becaXVe 
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he haV noW goW WhiV Vpecial Vkill.  The WeVW iV Whe VWandard of Whe ordinar\ 

Vkilled man e[erciVing and profeVVing Wo haYe WhaW Vpecial Vkill.  A man 

need noW poVVeVV Whe higheVW e[perW Vkill; iW iV Zell eVWabliVhed laZ WhaW iW 

iV VXfficienW if he e[erciVeV Whe ordinar\ Vkill of an ordinar\ compeWenW 

man e[erciVing WhaW parWicXlar arW.́  (CharleVZorWh & Perc\, ibid, Para 

8.02)´ 

 
12. FolloZing Whe aboYe principle, Whe Hon¶ble Ape[ CoXrW in 

SXUHVK GXSWD (DU) Y. GRYHUQPHQW RI NCT RI DHOKL >(2004) 6 

SCC 422@ held aV folloZV in paragraph NoV.20 & 21 of WhaW jXdgmenW: 

³20. For fi[ing criminal liabiliW\ on a docWor or VXrgeon, Whe 

VWandard of negligence reqXired Wo be proYed VhoXld be Vo high aV can 

be deVcribed aV ³groVV negligence´ or ³reckleVVneVV .́ IW iV noW merel\ 

lack of neceVVar\ care, aWWenWion and Vkill. The deciVion of Whe HoXVe of 

LordV in R. Y. Adomako [(1994) 3 All ER 79 (HL)] relied Xpon on behalf 

of Whe docWor elXcidaWeV Whe Vaid legal poViWion and conWainV Whe folloZing 

obVerYaWionV: 

³ThXV a docWor cannoW be held criminall\ reVponVible for paWienW'V 
deaWh XnleVV hiV negligence or incompeWence VhoZed VXch 
diVregard for life and VafeW\ of hiV paWienW aV Wo amoXnW Wo a crime 
againVW Whe SWaWe.́  
 

21. ThXV, Zhen a paWienW agreeV Wo go for medical WreaWmenW or 

VXrgical operaWion, eYer\ careleVV acW of Whe medical man cannoW be 

Wermed aV ³criminal .́ IW can be Wermed ³criminal´ onl\ Zhen Whe medical 

man e[hibiWV a groVV lack of compeWence or inacWion and ZanWon 

indifference Wo hiV paWienW'V VafeW\ and Zhich iV foXnd Wo haYe ariVen from 

groVV ignorance or groVV negligence. Where a paWienW'V deaWh reVXlWV 

merel\ from error of jXdgmenW or an accidenW, no criminal liabiliW\ VhoXld 

be aWWached Wo iW. Mere inadYerWence or Vome degree of ZanW of adeqXaWe 
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care and caXWion mighW creaWe ciYil liabiliW\ bXW ZoXld noW VXffice Wo hold 

him criminall\ liable.́  

 
13. The laZ iV WhXV WriWe WhaW eYen in a caVe Zhere a paWienW¶V 

deaWh reVXlWV merel\ from error of jXdgmenW or an accidenW, no criminal 

liabiliW\ coXld be aWWached Wo iW, and mere inadYerWence or Vome degree 

of ZanW of adeqXaWe care and caXWion mighW creaWe ciYil liabiliW\, bXW 

ZoXld noW VXffice Wo hold Whe medical profeVVional concerned criminall\ 

liable. Onl\ in VXch caVeV Zhere  Where iV groVV lack of compeWence or 

inacWion and ZanWon indifference Wo Whe paWienW¶V VafeW\ Zhich aroVe oXW 

of groVV ignorance or groVV negligence, coXld Whe DocWor concerned be 

compelled Wo face Whe Wrial for criminal negligence in Whe WreaWmenW 

adminiVWered b\ him.  For eYer\ miVhap or deaWh dXring Whe WreaWmenW, 

Whe DocWor concerned cannoW be proceeded againVW for pXniVhmenW. IW 

haV been obVerYed b\ Whe Hon¶ble Ape[ CoXrW in   SXUHVK GXSWD (DU) 

(VXpra) WhaW criminal proVecXWion of DocWorV ZoXld amoXnW Wo greaW 

diVVerYice Wo Whe commXniW\ aW large, if iW haV been iniWiaWed ZiWhoXW 

VXfficienW maWerialV Wo VhoZ WhaW Where ZaV groVV ignorance or 

negligence on Whe parW of VXch medical profeVVional Zhich Zere neYer 

e[pecWed from a DocWor of ordinar\ Vkill and prXdence. IW haV been 
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fXrWher obVerYed  WhereXnder WhaW if coXrWV Zere Wo impoVe criminal 

liabiliW\ on hoVpiWalV and DocWorV for eYer\Whing WhaW goeV Zrong, Whe 

DocWorV ZoXld be more Zorried aboXW Wheir oZn VafeW\ Whan giYing all 

beVW WreaWmenW Wo Wheir paWienWV, Zhich ZoXld lead Wo Whe diVrXpWion of 

mXWXal confidence beWZeen Whe DocWor and Whe paWienW.  IW iV b\ Waking 

Whe cXe from Whe aforeVaid deciVion, aV Zell aV from Whe principleV laid 

doZn in BRODP  (VXpra) WhaW Whe Hon¶ble Ape[ CoXrW made Whe 

obVerYaWionV Zhich are qXoWed in Whe opening porWion of WhiV order.   

14. AV far aV Whe preVenW caVe iV concerned, iW haV Wo be VWaWed 

WhaW Where iV abVolXWel\ noWhing on record Wo VhoZ WhaW Whe acW of Whe 

peWiWioner preVcribing Vome medicineV and direcWing Whe laboraWor\ 

eYalXaWion of Whe YiWalV of Whe paWienW, amoXnWed Wo groVV negligence 

Zhich iV neYer e[pecWed from a DocWor of Vimilar VWaWXre.  On Whe oWher 

hand, Where are maWerialV Wo VhoZ WhaW Whe coXrVe Vo adopWed b\ him 

ZoXld haYe been folloZed if Whe Vame conWingenc\ ZaV faced b\ an\ 

oWher medical profeVVional in Whe field. ThaW being Vo, Whe criminal 

proVecXWion iniWiaWed againVW Whe peWiWioner can onl\ be Wermed aV  an 

abXVe of proceVV of coXrW Zhich haV Wo be WerminaWed aW Whe WhreVhold.  

NeedleVV Wo Va\ WhaW Whe pra\er in WhiV peWiWion  Wo qXaVh Whe 
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proceedingV in C.C.No.174/2018 on Whe fileV of Whe AddiWional Chief 

JXdicial MagiVWraWe CoXrW, ErnakXlam, haV Wo be alloZed. 

In Whe reVXlW, Whe peWiWion VWandV alloZed. The proceedingV 

pending againVW Whe peWiWioner aV C.C.No.174/2018 on Whe fileV of Whe 

AddiWional Chief JXdicial MagiVWraWe CoXrW, ErnakXlam, are hereb\ 

qXaVhed.   

                                                                        (Sd/-) 
G. GIRISH, JUDGE 

DST 

 

http://c.c.no
http://c.c.no
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APPENDI; 
 
PE7I7IONER ANNE;8RE6 
 
ANNE;8RE A1 PHO7OCOP< OF 7HE LE77ER I668ED B< 7HE 2ND 

RE6PONDEN7 DA7ED 1.6.2012. 
 

ANNE;8RE A2 PHO7OCOP< OF 7HE REPL< I668ED B< 7HE HO6PI7AL 
DA7ED 12.6.2012. 
 

ANNE;8RE A3 PHO7OCOP< OF 7HE COMPLAIN7 OF 7HE 2ND RE6PONDEN7 
DA7ED 12.6.2012. 
 

ANNE;8RE A4 PHO7O COP< OF 7HE FIR IN CRIME NO.432/2013 DA7ED 
5.4.2013. 
 

ANNE;8RE A5 PHO7OCOP< OF 7HE 67A7EMEN7 OF 7HE PE7I7IONER 
DA7ED 25.2.2013. 
 

ANNE;8RE A6 PHO7OCOP< OF 7HE 67A7EMEN7 OF 7HE 67AFF N8R6E 
DA7ED 1.2.2013. 
 

ANNE;8RE A7 PHO7OCOP< OF 7HE 67A7EMEN7 OF 7HE D87< N8R6E 
DA7ED 29.12.2012. 
 

ANNE;8RE A8 PHO7OCOP< OF 7HE CIRC8LAR NO.73304/66B3/07/HOME 
DA7ED 16.6.2008. 
 

ANNE;8RE A9 PHO7OCOP< OF 7HE REPOR7 OF 7HE E;PER7 PANEL 
DA7ED NIL. 
 

ANNE;8RE A10 PHO7OCOP< OF 7HE REPOR7 OF 7HE E;PER76 DA7ED 
NIL. 
 

ANNE;8RE A11 PHO7OCOP< OF 7HE 67A7EMEN7 OF 7HE PE7I7IONER 
BEFORE 7HE APE; BOD< DA7ED 6.2.2016. 
 

ANNE;8RE A12 PHO7OCOP< OF 7HE 67A7EMEN7 OF 7HE E;PER7 BEFORE 
7HE APE; BOD< DA7ED 6.2.2016. 
 

ANNE;8RE A13 PHO7OCOP< OF 7HE 67A7EMEN7 OF 7HE MO7HER OF 7HE 
DECEA6ED PA7IEN7 DA7ED 19.3.2016. 
 

ANNE;8RE A14 PHO7OCOP< OF 7HE 67A7EMEN7 OF 7HE IN9E67IGA7ING 
OFFICER DA7ED 22.8.2015. 
 

ANNE;8RE A15 PHO7OCOP< OF 7HE REPOR7 OF 7HE APE; BOD< DA7ED 
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19.3.2016. 
 

ANNE;8RE A16 PHO7OCOP< OF 7HE FINAL REPOR7 IN C.C.174/2018 
DA7ED 30.11.2017 . 
 

 


