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IN THE HIGH COURT OF KARNATAKA AT BENGALURU

[MR. K.N. MOHAN REDDY VS. STATE OF KARNATAKA AND
ANOTHER]

27.08.2026
(VIDEO CONFERENCING / PHYSICAL HEARING)

CORAM: HON'BLE MR. JUSTICE M.NAGAPRASANNA

ORAL ORDER

Heard Sri Angad Kamath, learned Counsel for the
petitioner and Sri B.N.Jagadeesha, learned State Public

Prosecutor - 1 for respondent No.1.

2. The Investigating Officer of the Whitefield Police

Station is present before the Court.

3. The petitioner is before the Court calling in question
registration of a crime in Crime No0.586/2026 for offences

punishable under Sections 61, 338 and 340(2) of the BNS.

4. What drove the petitioner to this Court was respondent
No.1 - police taking the petitioner - accused No.2, a witness to
a particular Will, which is pending adjudication before the

competent civil Court, into custody.
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5. A crime comes to be registered in Crime No0.586/2026
for the afore-quoted offences, by respondent No.2. The
petitioner is drawn as accused No.2 in the said crime. The
jurisdictional police i.e., Whitefield Police Station issues a notice
to the petitioner - accused No.2 under Section 35(3) of the
BNSS. The notice comes to be issued on 25.08.2026, which

reads as follows:

"Roslia,/ Bp/BpT0./586/2026 0~9208:25/08/2026

3pOex® Jdneedes”

(2790 8eab worides oFe Bobd 300:35(3) BRAHY)

o08ead Forides WTFe TVodB Bwo: 35(3) wBWDMY BTSZT
¥BBTBRY, WYIZRD 8 BV T BB BIWPZVWNE Tod I
3oDbYTeSorTe, H$e.7T0.586/2026 Bwo:61, 338, 340(2) BNS Oezyy
3B0ny 0T008:10/08/2026 Totdh e Jeef Fpdex® waEobh
ToeND3T.

Bgdahe) BohEeoBod IO BBCHE 20Zo3 Jondnvs) R
RVoBPENYRY, B, 08 2BBBIBRWS 2] AR, NdDPD wngmnd
QoD B0RODDBT. B8T00T Je) BFT203:27/08/2026 Towd 39rf 11-00
roedrt J;edeef FpdeFoaBohd B vt T BT SAwepZe0wred
S, Dot )30 FowTRw ATes dITHZe.

AP B IYS0B oL édes%ﬁdm}ﬁ& 863@033&& TODT03 B LB
ABeE dDTING.

1) ey AT BBTIFT, BV OINYY SreDTo3e.

2) B8 B30T TZNY e adrod)e Oedad Byyocs DeTesosw.
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3) Qe B BB0HT Joid D) JowINYRY ©03 addde &3t
Jo0drenadd  Bwod Wi XpOeFuRFONY Bwod TePToI
BODIwende,  wBMWITNY, DI  dedPhwenide
NPle LA

4) ey @rﬁééc‘l)mori DB ABer BB, IIEIN méoinooi)d AWleIn]
TORTINYR.

5)  Qex) 3T IBE0 RWITUT NFAIoY S BBCHT IIFAHO
TR

6) B @30T ST Jed 0edahy) Torie JOeN BwzodrieW)Sod
JBBT  AeDSy  WRYTe  JoNANYSY  DTedd oy IR
JonSMYRY, BAeBBIONW BePTart ALBDIYTD D) BT

7) AR BABT NS @NDT DUy TIT  DINVISNYRY,  OFD0
QARODNRYIY ToRODITD.

8) e BB 8TReD3T MHDEB DAY OTIT DOB0Z A, VOTYEIHE
VBBV D) IFODR, VeBIB,T.

9) B DBTHT  BA/QITEHIT TowoRAIT  adveYde m§5 aple/alii )
VBB, T/ B VDY) BBRTEI3, 3.

10)  DeeReddB  ABeEBINYI VT SAWeBB0NWD  BBTT  Moed3
DTV ¥3T ATEF IS D) FCRNYRY, IPTVIDTNDST.

wold Fe ey B FeeededIY  AeBhE  IeIATRY, DR
ABEBINTRY @S SeBWe BpeBY VTDo TowTNTe BB I,
Jo03edd orides XTFo  TodIB  Bw0:35(6) wBALY TINO  ZD
3,0 nR.
R/~
(RIS RS B e5TF)

Police Sub Inspector
Whitefield Police Station
Bengaluru City"

(Emphasis added)
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The notice was thus unmistakable. The petitioner was
granted time till 11.00 a.m. on 27-08-2026 to present himself
before the Investigating Officer and join the investigation. What
followed, however, turns the statutory safeguard on its head.
Even before the appointed hour could arrive—indeed, nearly 48
hours before the petitioner could either comply with or
breach the notice—the Police descended upon his residence
and took him into custody. The notice under Section 35(3) of
the BNSS, which ought to have operated as a shield against
unnecessary arrest, was thus rendered a mere piece of paper

by the very authority that had issued it.

6. The notice was thus unmistakable. The petitioner was
granted time till 11.00 a.m. on 27-08-2026 to present himself
before the Investigating Officer and join the investigation. What
followed, however, turns the statutory safeguard on its head.
Even before the appointed hour could arrive—indeed, nearly 48
hours before the petitioner could either comply with or
breach the notice—the Police descended upon his residence
and took him into custody. The notice under Section 35(3),

which ought to have operated as a shield against unnecessary
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arrest, was thus rendered a mere piece of paper by the very

authority that had issued it.

7. The sequence of events leaves little room for
ambiguity. When the Police themselves commanded the
petitioner to appear on 27-08-2026 at 11.00 a.m., the law
necessarily afforded him until that hour to demonstrate
compliance.  Non-cooperation cannot precede the
opportunity to cooperate. Disobedience cannot be
presumed before the command becomes enforceable.
Yet, in the case at hand, the petitioner was arrested before the

clock could even begin to test his obedience to the notice.

8. Once the Investigating Officer elects to invoke Section
35(3) of the BNSS, he cannot, at his whim, simultaneously
treat the notice as alive for the citizen and dead for himself.
The statutory procedure binds both sides. The notice casts an
obligation upon the noticee to cooperate; equally, it casts a
corresponding restraint upon the Police against arrest except in
circumstances recognised by law. A statutory safeguard
cannot become a trap laid by the State—inviting a citizen

to appear tomorrow while arresting him today.
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9. The petitioner was taken into custody on the morning
of 25-08-2026 and was produced before the learned Magistrate
at about 3.00 p.m. The matter was immediately brought before
this Court complaining of an arrest ex facie contrary to Section
35 of the BNSS. This Court, noticing that the liberty of the
petitioner had been taken away even before the date fixed for
his appearance, directed his release forthwith and called upon
the Investigating Officer to remain present before Court. The
interim order recorded that the case presented a classical
illustration of a citizen being arrested without rhyme or reason.

The interim order granted on 25.08.2026, is as follows:

"Heard Sri.Angad Kamath, learned counsel
appearing for the petitioner.

The petitioner is before the Court calling in question
the illegal arrest of the petitioner. This Court has
repeatedly observed that citizens are arrested without
rhyme or reason. The case forms a classical illustration of
such illegal arrest.

The petitioner was served with a notice under
Section 35(3) of BNSS, 2023. Once the notice is served
under Section 35(3), the arrest could come about only if
the noticee does not cooperate with the same.

The notice issued to the petitioner admittedly
directed the petitioner to appear before the Police for the
purpose of investigation on 27.08.2026, which date is yet
to come, but the petitioner is taken into custody, which
act on the face of it is illegal. The Investigating Officer
whose act now is illegal, shall be present before the Court
on 27.08.2026 at 2.30 p.m. to answer as to why
exemplary cost should not be imposed on him, for the act
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which is done completely contrary to law taking the
liberty of citizens for granted in this fashion.

Learned counsel appearing for the petitioner
submits that the petitioner is arrested and proceedings
are now going on before the Court of the learned
Magistrate with regard to remanding to judicial custody or
otherwise, be that as it may.

If the petitioner has been taken into custody by this
illegal act of the Investigating Officer, the petitioner shall
be released forthwith from custody.

Registry is directed to communicate this order to
the prison authorities for the release of the petitioner,
forthwith.

Hand delivery of this order is permitted.

List this matter on 27.08.2026 at 2.30 p.m."

10. The submission of the learned counsel for the
petitioner, therefore, does not merely merit acceptance; it
stands fortified by the very documents generated by the Police
themselves. The Investigating Officer issued the notice, fixed
the date for appearance, arrested the petitioner before that
date, produced him before the learned Magistrate and sought
his remand. Each step is borne out by the record. What is
conspicuous by its absence is the one thing that the law
imperatively demanded—a legally sustainable reason why
arrest became necessary before the petitioner had even

acquired an opportunity to comply with the notice.
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11. The Apex court in the case of SATENDER KUMAR
ANTIL VS. CENTRAL BUREAU OF INVESTIGATION AND
ANOTHER reported in 2026 SCC OnLine SC 162, wherein it

is held as follows:

A\Y

17. An arrest, being an act done by a police officer
in furtherance of an investigation, is discretionary and
optional to be applied on the facts of a particular case.
Section 35 of the BNSS, 2023 provides for situations
where a person may be arrested by a police officer,
without a warrant.

Section 35 of the BNSS, 2023

“35. When police may arrest without

warrant.—(1) Any police officer may without

an order from a Magistrate and without a
warrant, arrest any person—

(a) who commits, in the presence of a
police officer, a cognizable offence; or

(b) against whom a reasonable complaint
has been made, or credible
information has been received, or a
reasonable suspicion exists that he
has committed a cognizable offence
punishable with imprisonment for a
term which may be less than seven
years or which may extend to seven
vears whether with or without fine, if
the following conditions are satisfied,
namely:—

(i) the police officer has reason to
believe on the basis of such
complaint, information, or
suspicion that such person has
committed the said offence;

(ii) the police officer is satisfied
that such arrest is necessary—




-9-
CRL.P NO. 13117/2026 (482(Cr.PC) /
528(BNSS))

CNR: KAHC010598672026

(a) to prevent such person
from committing any

further offence; or

(b) for proper investigation
of the offence; or

(<) to prevent such person
from causing the
evidence of the offence
to disappear or

tamperin with such
evidence in_any manner;

or

(d) to prevent such person
from making any

inducement, threat or
promise to any person
acquainted with the facts
of the case so as to
dissuade him from

disclosing such facts to

the Court or to the police
officer; or

(e) as unless such person is
arrested, his presence in
the Court whenever

required cannot be
ensured,

and the police officer shall record

while making such arrest, his reasons in
writing:

Provided that a police officer shall, in
all cases where the arrest of a person is not
required under the provisions of this sub-
section, record the reasons in writing for not
making the arrest; or

(c) against whom credible information has
been received that he has committed a
cognizable offence punishable with imprisonment
for a term which may extend to more than seven
years whether with or without fine or with death
sentence and the police officer has reason to
believe on the basis of that information that such
person has committed the said offence; or
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(d) who has been proclaimed as an
offender either under this Sanhita or by order of
the State Government; or

(e) in whose possession anything is found
which may reasonably be suspected to be stolen
property and who may reasonably be suspected
of having committed an offence with reference to
such thing; or

(f) who obstructs a police officer while in
the execution of his duty, or who has escaped, or
attempts to escape, from lawful custody; or

(g) who is reasonably suspected of being
a deserter from any of the Armed Forces of the
Union; or

(h) who has been concerned in, or against
whom a reasonable complaint has been made, or
credible information has been received, or a
reasonable suspicion exists, of his having been
concerned in, any act committed at any place out
of India which, if committed in India, would have
been punishable as an offence, and for which he
is, under any law relating to extradition, or
otherwise, liable to be apprehended or detained
in custody in India; or

(i) who, being a released convict, commits
a breach of any rule made under sub-section (5)
of Section 394; or

(j) for whose arrest any requisition,
whether written or oral, has been received from
another police officer, provided that the
requisition specifies the person to be arrested
and the offence or other cause for which the
arrest is to be made and it appears therefrom
that the person might lawfully be arrested
without a warrant by the officer who issued the
requisition.

(2) Subject to the provisions of Section
39, no person concerned in a noncognizable
offence or against whom a complaint has been
made or credible information has been received
or reasonable suspicion exists of his having so
concerned, shall be arrested except under a
warrant or order of a Magistrate.
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(3) The police officer shall, in all
cases where the arrest of a person is not

required under sub-section (1) issue a
notice directing the person against whom a
reasonable complaint has been made, or
credible information has been received, or a
reasonable suspicion exists that he has
committed a cognizable offence, to appear
before him or at such other place as may be
specified in the notice.

(4) Where such a notice is issued to
an erson, it shall be the duty of that

person to comply with the terms of the
notice.

(5) Where such person complies and
continues to comply with the notice, he shall

not be arrested in respect of the offence
referred to in the notice unless, for reasons
to be recorded, the police officer is of the

opinion that he ought to be arrested.

(6) Where such person, at any time,
fails to comply with the terms of the notice
or is unwilling to identify himself, the police
officer may, subject to such orders as may
have been passed by a competent Court in
this behalf, arrest him for the offence
mentioned in the notice.

(7) No arrest shall be made without prior
permission of an officer not below the rank of
Deputy Superintendent of Police in case of an
offence which is punishable for imprisonment of
less than three years and such person is infirm or
is above sixty years of age.”

(emphasis supplied)

18. Section 35(1) of the BNSS, 2023, through the
use of the word “may,” makes the position of law rather
clear that the power of arrest is discretionary and
optional. The power of arrest under Section 35(1)(a) to
Section 35(1)(j) of the BNSS, 2023 are distinct and
different from each other, with the commonality being an
offence which is cognizable in nature.

19. To attract the power of arrest under
Section 35(1)(b) of the BNSS, 2023, the conditions
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mentioned thereunder ought to be complied with
scrupulously. Section 35(1)(b)(i) and
Section 35(1)(b)(ii) of the BNSS, 2023 must be
read together, meaning thereby that compliance
with Section 35(1)(b)(i) of the BNSS, 2023 is a sine
qua non in all cases of arrest.

20. Section 35(1)(b)(i) of the BNSS,
2023 speaks about the “reason to believe” on the
part of the police officer. Such a reason to believe
should be formed on the basis of a complaint,
information, or suspicion that the person concerned
has committed the offence. However, this alone
would not suffice. Additionally, any one of the
conditions mentioned under Section 35(1)(b)(ii) of
the BNSS, 2023 must also be satisfied. In other
words, it is not required that all the conditions
mentioned under Section 35(1)(b)(ii) of the BNSS,
2023 should be available, but only the existence of
one of them that is required.

21. After being satisfied that there is a necessity of
arrest, a police officer is bound to record his reasons
either for arrest, as provided for under
Section 35(1)(b) of the BNSS, 2023, or for merely issuing
a notice under Section 35(3) of the BNSS, 2023.
Section 35(1)(b) of the BNSS, 2023, thus, carves out an
exception, with its inbuilt safeguards.

22. Suffice it is to state that an investigation can
go on even without an arrest. While undertaking the
exercise of collecting the evidence for the purpose of
forming his opinion over the commission of a cognizable
offence, a police officer shall pose a question, to himself,
on the necessity of an arrest. This safeguard is provided
as, in any case, the power to arrest an accused person is
always available with a police officer even after he records
his reasons, in writing, for not doing so at an earlier
stage.

Joginder Kumar v. State of UP, (1994) 4 SCC 260

“20...No _arrest can be made because

it is lawful for the police officer to do so. The

existence of the power to arrest is one thing.
The justification for the exercise of it is quite
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another. The police officer must be able to
justify the arrest apart from his power to do

so. Arrest and detention in police lock-up of
a _person can cause incalculable harm to the
reputation and self-esteem of a person. No
arrest can be made in a routine manner on a
mere allegation of commission of an offence
made against a person. It would be prudent
for a police officer in the interest of

protection of the constitutional rights of a
citizen and perhaps in his own interest that

no arrest should be made without a
reasonable satisfaction reached after some
investigation as to the genuineness and
bona fides of a complaint and a reasonable
belief both as to the person's complicity and
even _so as to the need to effect arrest.
Denying a person of his liberty is a serious
matter. The recommendations of the Police
Commission merely reflect the constitutional
concomitants of the fundamental right to personal
liberty and freedom. A person is not liable to
arrest merely on the suspicion of complicity in an
offence. There must be some reasonable
justification in the opinion of the officer
effecting the arrest that such arrest is
necessary and justified. Except in heinous
offences, an arrest must be avoided if a
police officer issues notice to person to
attend the Station House and not to leave
the station without permission would do.”

(emphasis supplied)

23. Section 35(3) of the BNSS, 2023, once again,
reiterates the object of the enactment that an arrest by a
police officer is not mandatory in all cases. This provision
applies to all cognizable offences. However, insofar as the
offences punishable with imprisonment up to a period of 7
years are concerned, this provision will have to be read
along with Section 35(1)(b) of the BNSS, 2023, and its
proviso which mandates the furnishing of reasons, in
writing, for both, making an arrest and when there is no
requirement to do so. As stated above, the requirement
of not arresting an accused is qua the stage of issuing
notice under Section 35(3) of the BNSS, 2023. Hence, it
is amply clear that a harmonious construction of
Section 35(1)(b) and Section 35(3) of the BNSS,
2023 needs to be made.
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Satender Kumar Antil v. Central Bureau of
Investigation, 2025 SCC OnLine SC 1578

“22. Section 35(4) of the BNSS
2023 imposes a duty on the recipient of the
notice to the effect that once the notice is

served, the person must comply with every
term of the notice. Section 35(5) of

the BNSS, 2023 provides that as long as the
person to whom the notice is issued, appears
as is required and continues to comply with
the notice, they cannot be arrested in
relation to the alleged offence. Arrest may be
made only if the Investigating Agency
records specific reasons as to why the arrest
is necessary.”

(emphasis supplied)

24. Section 35(5) of the BNSS,
2023 facilitates the liberty of a person by imposing
an implied prohibition of arrest when a person
complies with a notice issued under
Section 35(3) of the BNSS, 2023. This provision
reiterates the fact that any subsequent arrest,
being an exception, is warranted only when a police
officer forms an opinion for such an arrest, which
he is duty bound to record, in writing, by furnishing
adequate reasons.

25. With respect to the submission made by the
leaned Amicus, gua the contradiction in the reasoning of
the High Court of Bombay in Chandrashekhar Bhimsen
Naik (supra), on a reading of the judgment, we did not
find any contradiction, as stated. The judgment has
clearly dealt with the mandatory compliance of the
provisions of Section 35 of the BNSS, 2023, by the police
officer.

26. Hence, we give our imprimatur to the views
expressed by the High Court of Bombay and, as already
observed by us in this order that, as a matter of course, a
notice under Section 35(3) of the BNSS, 2023 is to
be issued to an accused or any individual
concerned, qua an offence punishable with
imprisonment up to 7 years and, that, as long as a
person to whom a notice under Section 35(3) of
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the BNSS, 2023 is issued has complied and
continues to comply with the terms of the notice
then, as per Section 35(5) of the BNSS, 2023, it is
not open for the police officer to arrest him unless,
for reasons to be recorded, the police officer is of
the opinion that he ought to be arrested.

Satender Kumar Antil v. Central Bureau of
Investigation, 2025 SCC OnLine SC 1578

“23. Section 35(6) of the BNSS,

2023 lays down the procedure to be followed
in case of non-compliance with the notice
issued by the Investigating Agency under
Section 35(3) of the BNSS, 2023. Non-
compliance with a notice does notipso

facto mandate arrest, as there lies a
discretion with the Investigating Agency,

which must be of the opinion that the arrest
of the concerned person is necessary for the
purpose of investigation. In other words,
failure to comply with the notice does not
lead to automatic arrest. Rather, it is the last
resort available to the Investigating Agency,

after due exercise of discretion regarding the
necessity of arrest.

24. Therefore, the abovementioned
provision contains an element of
substantivity, which becomes evident from
the discretion provided to the Investigating
Agency. The substantive element is in the
nature of a safeguard, especially when the

liberty of an individual is involved.

25. The protection of one's liberty is a
crucial aspect of the right to life guaranteed

to each and every individual, under
Article 21 of the Constitution of
India (hereinafter referred to as the
‘Constitution’). The procedure encapsulated
in_Section 35(6) of the BNSS, 2023, seeks to
secure this fundamental right, from
encroachment by the relevant Authority, and
therefore, any attempt to interpret the
provision as a mere procedural one, would
amount to rewriting the provision itself.”

(emphasis supplied)
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27. We have already clarified the
position gqua Section 35(6) of the BNSS, 2023 in our
earlier order dated 16.07.2025 wherein, it has been
stated that even assuming that the person to whom a
notice under Section 35(3) of the BNSS, 2023 has been
issued, fails to comply with the terms of the notice or is
unwilling to identify himself, an arrest is not a matter of
course.

28. We have also clarified, on the earlier occasion,
that the procedure contained in Section 35(6) of
the BNSS, 2023 has been introduced on the touchstone of
Article 21 of the Constitution of India. These inbuilt
safeguards are required to be complied with by the police
officer, in letter and spirit.

29. From a conspectus of the above, it is amply
clear that even if the conditions mentioned under
Section 35(1)(b) of the BNSS, 2023 are in existence,
there can be no mandatory arrest, as a police officer still
may or may not decide to do so.

30. While making an arrest under
Section 35(6) of the BNSS, 2023, after the stage of
issuing a notice seeking presence under
Section 35(3) of the BNSS, 2023, the circumstances
and factors that were in existence at the time of
issuing the said notice shall not be taken into
consideration by a police officer while making an
arrest subsequently. In other words, for effecting
an arrest under Section 35(6) of the BNSS, 2023, it
must be based upon materials and factors which
were not available with the police officer at the
time of issuing a notice under Section 35(3) of
the BNSS, 2023. Therefore, the power of arrest
under Section 35(6) of the BNSS, 2023 is to be
exercised rather sparingly, only under
circumstances as aforementioned.”

(Emphasis supplied)
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The principle that emerges is luminous. Arrest is not the
inevitable companion of investigation. The power to arrest is
not a licence to arrest. Section 35 of the BNSS, deliberately
employs the expression “may”, for the law recognises a
distinction—fundamental and constitutional—between the
existence of power and the necessity for its exercise. The
Supreme Court has emphasised that investigation may proceed
without arrest and that the Investigating Officer must first ask

himself why arrest is required.

12. If the aforesaid principles are applied to the facts at
hand, the illegality becomes stark. The hour fixed for the
petitioner to appear had not arrived. There was, therefore, no
occasion for the Investigating Officer even to form an opinion
that the petitioner had failed to cooperate. Yet his liberty was

extinguished first and justification was apparently sought later.

13. The Investigating Officer is present before this Court.
When queried as to what compelling circumstance warranted
the arrest; what supervening material surfaced between
issuance of the notice and the arrest; whether there existed

any apprehension of abscondence, destruction of evidence,
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intimidation of witnesses or obstruction of investigation; or
whether the action was at the behest of any superior officer—

there is no answer. Silence is the only answer.

14. The Apex Court has made it clear that even non-
compliance with a notice under Section 35(3) does not ipso
facto result in arrest; arrest remains the last resort, to be
preceded by an application of mind as to its necessity. If that
be the law even after non-compliance, the action in the case at
hand—arrest before compliance became due—can hardly
find refuge under the statute. “A notice to appear tomorrow
cannot become a licence to arrest today. The State
cannot command compliance with one hand and

extinguish the opportunity to comply with the other.”

15. Responsibility cannot, however, be conveniently
confined to the hand that effected the arrest. A Police Station
does not function as an island of individual discretion. The
Station House Officer and the supervisory hierarchy—the
Assistant Commissioner of Police and the Deputy Commissioner
of Police concerned—are entrusted with the solemn

responsibility of ensuring that coercive powers are exercised
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within the four corners of law. If an Investigating Officer can
issue a notice commanding appearance on a future date and
nevertheless arrest the noticee before that date, either the
supervisory machinery was oblivious to what transpired or,

worse, permitted it. Neither possibility is comforting.

16. Supervision in matters touching personal liberty
cannot be ornamental. The higher officer cannot remain a silent
spectator while a subordinate treats a statutory safeguard as
dispensable paperwork and thereafter seek shelter behind the
individual act of the Investigating Officer. The record itself
attributes responsibility not merely to the Investigating Officer
but also notices the supervisory dereliction of those manning

the Police Station.

17. The learned State Public Prosecutor-I has made a
valiant endeavour to defend the action of the Investigating
Officer. But advocacy, however able, cannot breathe legality
into an act which the statute forbids. What is inherently
contrary to law cannot be sanitised by a subsequent

explanation. Liberty once unlawfully taken away does not
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become lawful merely because the period of deprivation was

brief.

18. This Court, therefore, cannot adopt a hands-off
approach. Constitutional Courts are not expected to watch from
the sidelines when the executive converts a statutory safeguard
into an empty ritual. Section 35 of the BNSS is not a
ceremonial provision. It is an embodiment, in procedural law, of
the constitutional promise contained in Article 21 of the
Constitution of India. An arrest is not an innocuous
administrative act. It takes away liberty; it wounds
reputation; it places the might of the State against an
individual; and, even if the incarceration lasts only for a
few hours, those hours cannot be restored to the citizen.
Liberty is incapable of restitution in kind. Once lost, time
in custody cannot be returned. The only meaningful judicial
response to an established invasion is one which not merely
declares the illegality but makes the consequence of that

illegality real.
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19. The arrest of the petitioner is, therefore, declared

illegal.

20. The Investigating Officer cannot escape with a mere
declaration of illegality recorded on paper. The act warrants
exemplary costs as also departmental scrutiny, including
examination of the role of the supervisory officers who

permitted, directed or failed to prevent the arrest.

21. The question then is: who should bear the monetary
consequence? Certainly not the ordinary taxpayer. If
compensation or exemplary costs imposed for a demonstrably
unlawful act are routinely drawn from the State exchequer, the
wrongdoer remains untouched while the public pays for his
transgression. That would produce the curious result of the
citizen compensating the citizen for an illegality

committed by an errant public servant.

22. The costs are, therefore, quantified at ¥3,00,000/-
(Rupees Three Lakhs only) and shall be paid to the
petitioner by the Investigating Officer, the Assistant
Commissioner of Police and Deputy Commissioner of Police,

who are responsible for directing, permitting or facilitating the
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illegal arrest. The amount shall not be borne by the State
exchequer. The original order itself records that the costs are
to come from the officer rather than public money. This is not
punishment for an error of judgment. It is the consequence of
exercising coercive State power in the teeth of an express

statutory safeguard.

23. There is yet another facet which makes the action
against the petitioner more disturbing. The petitioner is
admittedly only an attesting witness to a Will. The Will is the
subject matter of adjudication before the competent civil Court
in O.S.N0.1708 of 2024. The parties also have the shadow of
an earlier civil proceeding in 0.S.N0.10195 of 1995 hanging
over them, and the later suit is projected as an offshoot of the

earlier litigation.

24. The dispute, on its face, therefore bears the
unmistakable complexion of a civil contest. Whether the Will is
genuine, valid, duly executed or otherwise is a matter resting
within the province of the competent civil Court. The petitioner
is not the propounder of the Will. He is not its beneficiary. His

admitted role is that of an attesting witness.
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25. An attesting witness witnesses execution; he does
not, merely by putting his signature to an instrument,
inherit every allegation subsequently levelled against its
maker or beneficiary. To permit an attesting withess to be
hauled into criminal proceedings merely because the
instrument attested by him subsequently becomes contentious
would place every witness to a document under the perpetual

shadow of criminal prosecution.

26. The allegations concerning Sections 61, 338 and
340(2) of the BNS, as projected, are principally directed against
accused No.l. Against the petitioner, the record discloses no
role beyond attestation of the Will. This makes his precipitate
arrest all the more inexplicable. The source order itself records
that the dispute is facially civil and that the petitioner is only an

attesting witness.

27. It is made clear that the protective order dated
25.08.2026 is confined exclusively to the petitioner-accused

No.2 and shall not enure to the benefit of accused No.1.
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28. List the matter on 03.09.2026, in the fresh

matters list.

Sd/-
(M.NAGAPRASANNA)
JUDGE

NVJ
List No.: 2 SI No.: 125



